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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Response to Arguments 

Applicant's arguments filed June 18, 2010 have been fully considered but they 
are not persuasive. 

In response to applicant's argument that there is no teaching, suggestion, or 
motivation to combine the references, the examiner recognizes that obviousness may 
be established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988), In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992), and KSR 
International Co. v. Teleflex, Inc., 550 U.S. 398, 82 USPQ2d 1385 (2007). In this case, 
the combination of Esser (US Pat. No. 6,096,040) in view of Bailey (US Pat. No. 
5,607,430) is reasonable. 

Regarding the arguments on page 8, paragraph 2, that the Esser bone plate hole 
arrangement would "discourage the inclusion of any additional] fastening mechanisms, 
absent a recognition in the art that Esser's fastening technique is deficient or defective." 
The examiner never stated that the fastening technique of Esser was deficient, merely 
that there would be no reason not to re-enforce the holding structure of Esser with the 
boss and cable arrangement of Bailey. It is known in the art to use more than one type 
of fixation system at a time and the combination suggested would supply additional 
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fixation, or a "back-up" system, should part of the Esser fixation fail, or if the bone 
configuration is such that additional re-enforcement would be helpful. 

In response to the argument on page 9, second paragraph, that "Bailey would 
appear to teach away from using bosses on head sections of bone plates," simply 
because Bailey does not specifically show bosses used on the head section in the 
figures, does not indicate that the bosses of Bailey could not be used on the head 
section of a bone. If well positioned, a boss and fastener that seated between tubercles 
or spanning the neck of a bone, may provide valuable additional compression and 
stability for healing. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 29 - 34 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Esser (US Patent Number 6,096,040) in view of Bailey (US Patent Number 5,607,430). 

Regarding Claim 29, Esser discloses a plate member having an edge defining a 
head-end portion shaped to bear against a surface of a bone and a shaft-end portion 
shaped to bear against a surface of a bone (Figures 3-5 and column 5, lines 52-64), the 
shaft-end portion being narrower along a lateral direction than the head-end portion 
(Figure 3), and the plate member edge delineating a bone facing surface to bear against 
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the bone and an opposing side surface facing away from the bone (Figures 3-5). Esser 
further discloses a plurality of holes for bone screws on each of the head-end portion 
and the shaft-end portion for fixing the plate member to the bone surfaces (Figure 2 and 
column 5, lines 32-36). 

Esser does not disclose at least one discrete receiving member protruding from 
the opposing side surface, located at the head-end portion, and proximate to the edge, 
each member defining a substantially circular and circumferentially enclosed aperture 
through which flexible members may be passed through and tightened after the plate 
member has been secured to the bone surfaces, an edge circumference of each 
aperture having a distal curved section spaced further from the opposing side surface 
than a proximal curve section. However, Bailey does teach at least one discrete 
receiving member protruding from the opposing side surface (Figure 1,18 "bosses"), 
located at the head-end portion, and proximate to the edge, each member defining a 
substantially circular and circumferentially enclosed aperture (embodiment in Figure 7) 
through which flexible members may be passed through and tightened after the plate 
member has been secured to the bone surfaces (Column 4, lines 6-23), an edge 
circumference of each aperture having a distal curved section spaced further from the 
opposing side surface than a proximal curve section (Figure 3, 22 "openings"). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to combine the "bosses" for holding a cable in place to further 
secure a bone plate as disclosed in Bailey with the shape and configuration of the bone 
plate for use with long bones as disclosed in Esser. The adaption of bosses to hold 
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cabling and further secure a bone plate is applicable to any bone plate where additional 
fixation support would be beneficial. 

Regarding Claims 30 and 33, Esser discloses an implant plate with a thickness of 
the plate member between 0.8 and 3.5 mm with a substantially uniform thickness 
between 0.5 and 6.5mm (Column 6, lines 4-6). 

Regarding Claim 31 , Esser discloses an implant plate where the plate member is 
of titanium alloy (Column 6, lines 12-13). 

Regarding Claim 32, Esser discloses an implant plate where the plate member 
has a slight curvature to the head-end portion and the shaft-end portion to bear against 
the outer surfaces of the bone (Column 5, lines 52-64). 

Regarding Claim 34, Esser does not disclose a plurality of discrete receiving 
members each protruding from the opposing side surface and located at the head-end 
portion, proximate to the edge. However, Bailey teaches a plurality of discrete receiving 
members each protruding from the opposing side surface and located at the head-end 
portion, proximate to the edge (Figure 3). It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to combine the "bosses" for 
holding a cable in place to further secure a bone plate as disclosed in Bailey with the 
shape and configuration of the bone plate for use with long bones as disclosed in Esser. 
The adaption of bosses to hold cabling and further secure a bone plate is applicable to 
any bone plate where additional fixation support would be beneficial. A plurality of 
bosses would further enhance the securing ability of the invention. 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CHRISTINE L. NELSON whose telephone number is 
(571)270-5368. The examiner can normally be reached on Monday through Friday 7:30 
to 5:00 - first Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas C. Barrett can be reached on (571)272-4746. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/CHRISTINE L. NELSON/ 
Examiner, Art Unit 3775 



/Thomas C. Barrett/ 

Supervisory Patent Examiner, Art 
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